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Judge McCarter
Decided 1990

MEPA Issue Litigated: Should the agency have conducted a MEPA analysis (an EIS)?

Court Decision: No



DECISION AND ORDER
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MONTANA FIP.ST

LEWIS

CONCERNED CII'IZENS OI'
PONy, rNC.,

Plaintiff,

-vs-

MONTANA DEPARTMENT OF HEALTH
AND ENVIRONMENT'AL SCIENCES,

JUDTCIAL

AND CLART.

)txxxu

DISTRICT

COUNTY

xtf

wo%

COUR'f

Cause No. ADV :ru-144

DF:C r S rOI'l ANn OP.DEI{

Pefendants

on t'tarch 1, :1.990, Ehe corlrt issued an alternacrve wrlc of

mandate directing the Department of uealch and Environmental

sciences (DHES) to revoke the chicago ltrnlnq Company's (cMc,

Montana Ground water polluticn control s:'s E,en perm:.t , requrre

cHc to resubmit an appircation for cire pernrt, ano commence cire

preparatron of an Envlronnental Inpacc Stacement orr the rssuance

of the permit , or- appear Eo shc,w cauge rviry sucii a 1.rr1i: of

nandate should not rssue. on M.rrch rr, l!r!,tr, uHEs f rled a rrrr)Eilrl

tb quash tire alterncrttve writ as all tn,lpproprlate remeoy. c.rrai
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argument was heard on March 12,'1!r!ru, and brrefs were frieci.
The matter is now subnitted for deci_qion.

DISCUSS]OI'I

this accion arlses out of mining actrvitles of the cMC near

the snall connunity of Pony ln the 'I'obacco Root Mountatns of
l'tadison county. cMc proposed to operate a custom f lotation and

cyanide vat leach mlil for the recovery of preclous ores from

nines in southwe-qtern Montana. on .rrr1y .Ll , 1989, cMc appliecr

for a Montana Grounci V./ater Polltrcron ccntrol syscem perntrt

(pernit ) f rom DHES, whrcir beqarl an Envrrcnmentai Anaiysis t Et\) .

The EA concluded that an EnvLronmentai lmp3ct staEemenE, (ursI

was not Decessary. pttblic respct'lse trras rnvrted and an anenCeri

EA was subsequently rssued. The permrE was rssueq o:r January g,

1!,!,u. the Pl3intif f , che ccncernec Crrr3ens of poni'. lr-rc., 5as

sued for a writ of m.rndantts aJ.leging se';erai inadequacles rn the

EA and permit process, anci ssP.rng that tilt--- Corlrt vorci cite

permrt, order DHES Eo requrre cMc Ec reappiy ior tire permru ani
process it itr compiiance wrth tlie wacer ',2tra1it)' Act, and perfcl'rn

an EIs before issuing anocher permrt. l'he sole lssue preseutiy

before the courc is, wiretirer c1 r.rrtc of nanciamtrs 1s cire proper

remedy

In general, a writ of mandace cr manciamus wril
compel a government agetrcy or cf f rcer tc perfot-m all

lre cuiy to

act th.rt L::

thac has no

performance

ninisterlal rn nature

room f or drscreciotr,

A minrsterial act 1s olle

offrcrai cr othenrtse, the
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being required by direct and posrcrve command of the law. 5J

Am..lur.2d, Mandamus, section gU. It. is an act that an of f :.cral

or agent is reguired to perform given a certain state of facts

in a prescribed mal)ner wrchor.rt regard to his own 3ucigment or

opinlon concerning the propriety or improprrety of the act to

be performed. 'To thr-s end, tirere mnst be a clear iegal dttty to
perform the act sought. State ex rel. swart v. casne, '172 Mont.

3u2 , 3u9, 564 P. JC v8J , 9U't ('L97'1) ; State ex re1 . Browmel) \'.

wood, 158 l,lont. 341, it!t!-t!5, 54!,p.2d 194, LB;' ('tv75); Xadri'lak

v. Anaconcia co. , :1.94 Monc . 'tJ7 , '!4J, 6u: P.lci 'Iq7 , 155 (1y79)

Thus , mandamus will not i ie to contrci d:.scret:.onary act1oll.

North For-k Preservation Associatron v. Department of state

r.ands, 4ti st.Rep. l.409, 'r4:J,7'i8 p.ld 8bl, E!2 1t:ru9,1; cail't v.

Department of Heaith anct Envlronmencai scienees, '!-17 Mont. 448,

45'1, 582 P.2d 33!, Si4 (t:r7V); Burqess v. Softrcir, 1b7 MollC.

70, 73, 5:{5 P.ld '178, '17! (1!'75;.

Nor will nandamus lre co correct or uncio acE,roll already

Eaketr. Marbut v. Secr-etarv of State, J31 Moltt. 1J1 ,'13q, 752

P. zd 148, l.5U ( 19US ) ; State ev re'l . Poniram v. Hami I ton Cr C.,r

corrrrcil, 185 Hont.. :b, J!', bu4 p.Jd 3LJ, J14 (l:l7y): state v.

gabeock , 'r47 Mollt {b, 5u, 4u:r P. Jci BUg, v1u ( lgbb ) . It nay ottiy

be used to compel perfonnance of a ciear legal outy.
.fHE WATER OUALI'IY AC'I'

t'he plaiDtiff has aiieged thaE llt ].ssultlg the permft, uHtjs

has violated a clear ieg.ri duty manoated by t.ire water qttaircy
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Act , Title 7 5 , Chapter 5 , rqcn. The clear 1egal duty, ds

asserted by the Plaintiff, stems from the stated purpose of cire

Act, as well as the substance of the rules promulgated pursuarrc,

to the Act.

The stated pol1cy and prlmary purpose of tire AcE 1s Eo

provide a comprehens:.ve program ancl addrtional and cumulatr.ve

rene<iies to prevent, abate, and control the pollutron of ::cate

waters. Sectrons 75-5-10I (: ) , 75-5-Iui ( I i , MCA. Tirrs rs a

general statemellt and doe-s noE prescribe any ciear iegal ciuty

upon which nandamus may 1ie. rc si.mpiy does ltoc provroe a

ministerial act for an of f ic j.al or agency Eo perrorn. tire

plaintiff has referreo to various ruies pronrulgateo under cire

Act as establishlng ciear lega1 Cucles rhac DHES farieo to

perform dur:.ng the permit process. specrfrcaiiy, piarncrfi iras

referred to ARM 1b.2u.Iu1.j, which requlres thar the permlr

appiication nust corrE,aln certatlt rnf ormaEton " 3r: oeemeo

necessarv by tl're deparcment . " Ie mphasis adcieo. ] 'l'ire clrrcceci

language certainly ieaves che content of Ehe perm:.c appircsElorl

(as it relates to th:'s regrrlation) up to the drscrecrolt of ungs.

P I a:.nt i f f f urther conE encls ch at one may re ao cire above

regulation together wrth cEirer regulacrons anci decermrne that a

ciear legai duty e>trsts ARM 11.. tu.1u14 states tirat " Iu ]o

application will be processeci by the department unErl a1i of the

requested informatron rs supplieo and the applrcaElc)t) 1s

compl ete This, Plaintrff argues, requrres that DHES gather'



a,
2

3

4

6

6

7

I
I

lo

11

L2

ort
l4

16

16

t7

l8

19

20

2r

22

adequateinformattonitradvanceofthelssuanceofthepermltto

determine if it is in compliance with tire waEer qualrty

standards.whiteplaintlff,sargumenthassomemerlt,theCourE

cannotseehowthj.sregulationcanformthebasisforawrlt

ordering an Ers ' The Ianguage l.tself suggests Ehat the

conpletenessoftheappllcationturnsonwiretirertireappiicant

hassuppliedallthereqtlestedinformation.Since].tistire

departmentthatd'ecioeswirac:-trformationlsnecessary,anotroc

thestatuEeorregulatiotrtlratdeciareswlratinformation}s

required,thefunctrotrisclrscretiollaryratlrerthanmttrisEertai,
and not withrn the scope of mandamt-ts '

thepiar.nti.fflrasassercedtlratMonEall3Iawdoesrtrdeeci

authorrzemandamusact]'onsEoconcrcidrscretlon.Piainttff,.s
asserrion}slnerror.Tlrecaseiawprovloestiratoniywiretrall

actlssuchanabttseciorscreE]'olrastoam()tlt.Ittoune\:el.c1se
, 1r'rIi mandamus 1re to compel proper

exercise of drscretiouary powers '

stlale tands, 105 Mol'Ic' zs:' Jyu' bb7 P'lo 4lu' 4JL (t9BJ)' rn

the piarntiff has the burden cf nakrng a clear

such an abttse of drscretrou was comm:'tted bf' cne

aE 29u. 5t'7 P.:d et' 4JI' The PiarnErff has lloE met

this burden.

Specifically,witlrregardco!i]eaIIegatlollspertainlllgEo

ti:e water qualrty Rct' the only paragraplr rn the compiaiuc wirrclr

concaj'nsanal}egatronapproprratefornranciamtlsrsparagrapir45.

5

this regard,

showing thac
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That paraqraph alieges thar DHEs failed to rnclude in t,ire permrc

the statement thaC ciiscirarges of poiiutanEs more freguenCiy than

or in excess of 1evels attthorrzed ln the perrnit woltl-d be a

vrolatiop of the permrt. Tiris sEatemeltE is reqttired to be

included 1n a permic, pttrsuant Eo ARM 16.20.101'5(2), wirrcir

provides that ', Ia]i1 issueci MGwPCs permits must contain geueral

cond,itions including orscirarge of pollutants to sCate

groundwaters nore frequently than or at a level in excess of

tirat j.dentified anci authorized by an MGwPCS permlt ls a

violation of the cotriiEions of che permit." Iemphasis added. ]

riris regul at ion c 1e arly oemanos E.haE sucir a s t atemell t be

included, anci sLnce there 1s a ciear iegai duty for DHIIS co

include this statenenC, mauiamtts wril i j.e to compel :-t Co

rnclude the statement rn CMC' s perml:, elEher by InserE lc'll lll

the presenE permlt, Ol' bl' reissttance of 3 neh' permlt. IE mttsE

be noted that the inciusron of !hrs stetement 1s noE condrtrctted

upolt any lnformacrolt In Ei're permlE appilc3E1oll or evaittatlc)ll cf

the applicatron rtsei f , ( ano Eitu-s dcr:s noE rrtvolve che e:*erc lse

of discrecion on the parE. cf DHtis I . LE tirLls does llc)E r€qt-1 15'r.

CMC to resubmlt all app11c3!loll, nor does 1E reqtllre ;llll'

additi"onal evaluatt-crn, Ll'lvestlgaEr.on, or collstoeratrc,u by OHtis

for cMc to retarn its pernrL.

The rema j.nrng ParagraPirs

the c ompl arnt adcire s s ott i Y

department.

1ll the wster Qrtaircy port].ol't

drscrettouarY acE:-otr of

nt-

rire
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The piaintiff has allegeo in irs complainc that DHris

violated the Montana constltution, Articre rr, sectron .J, and

Articie IX, section .L, as weil a-s ilre MonEana Environmentai
pol1cy Act (MEPA). As stated rn the complainc, the two
con'qtittttional provis lon-s guarantee tire rigirt to a crean and
healthful environmenc, and reguire che legislature Eo provroe
adequate remedies for the protectiqn of cire environment. These
provisions prescribe no ministerial or clear legal drrty for ongs
to perforrn, and chus cio not provide any basrs for nandamus.

o'ith regard Eo its aiiegatio's concernr'g ME'A, Ehe
plaintlff has aileged ti:at DHEs vroiateo a clear 1egal ciuty b1,

failing to conduct an Ers before issuing che permlt to cMc.. The

basis of these ar.regaticns res.s ou secEro' 7 5.-L-zr)1( 1, (b) (rlr,,
McA, and regurations promulgated by tire departmenE prlrsuant tc
the statute. that sub-sectron provides in perc:.nert part:

[A ] 11 agencies of the sEate sirall. inciude rn every recommendation or
feporE on proposals for projecEs, prograrns,legislation , and otirer ma] or actroir_. ofstate government s iqni f r.cantfv

, a detarledstatement on:
(A) the environmental :-mpacE of theproposed actlon;
(B) any adverse environmental effects whrchcannot be avoideq shouid the proposal bermplemented;
(c) alternart ves to Ehe propo-secl action;
iD) the relationshrp between Iocai sirorr_term uses of rngn,s environment and themar.nEenance and enhaucement of long_termproductivicy; and
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(E) any irreverslbie and irretrievabie
commitnents of resources wirich woulo be
involved in the proposed action should :-t
be implemented. Igmphasrs addeo. ]

The department has promulgated various regulations to guirie

rt in deternining whetirer sucir actions referred to in the above-

quoted statute significancly affect the environment, a regulsite

f or ordering the preparatioll of au Ers. ARM 16.2. ti26 requires

the department to prepare an EIS wiren tire tlA inoicates one 1s

neces-sary, or wiren tire proposeo action 1s a major action oi

state government that significantiy affect-s the envrronment.

AP.M 1b.2.627 require-s tire agelrcy co coll-srder- enumerated criterra

in de termrtring wirether propos ed ac t ton woui d cre ate e

signrf lcant impacc. ARM '15.l. ti2v requlres the agency co prepare

an EA. The rule furcher- gives rhe agency drscrecron Eo :.nciude

In the EA, varrous consrderaErons ir-sted titerern. ARM 1ti. J. ril:,

provrdes for public rev:.ew of EA's, and requtres cire ageltcy Eo

collsider subscantlve commencs rece:.veo 'fronr the pttbirc r-ll

response to the EA . 'fhe department has al so promr-rigaceci a

serres of reguiatrons governtng Ehe preparatioil anci rssuance of

atl EIS. See ARM lb . : . 6JU Eo . 54 6 .

The present conplartlE alleges tirat DHEs fa:.1eo co perform

lEs duty Eo address varlous criterra titac, rf addressed, wottio

have Ied to a concluston that an tirs was necessary. As cire

language of cire above-crteo stacrrtes and regulatrol)s

demonscrates, the cieterminaE].on of wirether al1 EIs J-s rlecesser]'
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depends on the dlscretion of the department. The departmenc ls

indeed reguired by ARM '16,'2.o27 to collsider various criteria in

determining whether the propo-sed action w1i1 have srgnificant

rmpact on the environment. nnd 1f sucly criterra were not

considered by the department, a wrr-r of mandamus would 1ie to
/

conpel 1t Eo do so. rt shouio 6e noteci tirat the regulatrous

provioe that even in the event the departnetrt determines that

the proposed actLon will have signifrcant impact on the

environnent, the department is uot automatically required to

order an EIS; the departmenE may, ES an alternatrve, avoid Che

preparation of an EIs wirenever the proposed action may "be

miCigable beiot.t the ievel of signlficance tirrough desigu, or

enforceablb controls or stipulatlons or both lmposed by the

agency or other goverltmellc agencles." AP.M 1o.2.o2ti(c)(4). Tirls

alternative measure is one wrthrn cire drscretrotr of the

department.

The complaint -states thac varrous criterra were tlot

addressed rn the irricial EA. Par-a 2i. It should be uoted tiraE

the EA is not required to contaln the crrterla considered

ptrrsuant to ARM 16.1 .o'27; anci neicher is j.c required to coutaill

the considerations. enumerated :.n eHN 1b.3. t 2B. The f ormer rttle

requlres only that tlre ageltcy eonsrder the enumerated criterra

in determining the exrstence of srgnrftcant environmeutal

tmpact. The iatter rr-rie ieaves mrlcir to cire drscretiou of the

agency: "The .lgency siraii prepare Ehe evaiuatlons atrd preseltt

o"
l4
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the information describeci in section (3) as appiicable and rn a

ievel of deEail appropriate to the f oliowrnq consideratiorls.',

ARM 1.6.2.628 (emphasis added). Tiris cleariy j-s a discretionary
exercise. see ttorth Fork preservatiol't Associ.ation v. Deparcmellf,

of state l.ands , Afi st. Rep. at 1422 , 77 g p .'20, at E7 2 , where the

Department of state t ands, decision to foregro an EIs vras heid to
be an exercise of discretion; Ehe supreme court further stated:

"Iw]e have previottsly held that the pepartment nust exerctse tts
dlscretion in ail pira-ses of i.ts management of state 1ands.,, l-d.

t'tevertheless, rll response E,o tire pubiic,s criticrsn of tire

lnitial EA, an amended EA was rssued, acidressing chose .1reas

previousiy omitted. see para. :5 . Tirns, fhe remainrng

challenge rs that che oepartment farieo Eo adesrrateiv address

the areas of concerll. The oegree of rntens:.cy or tirorougilness

with which the agency acidres-ses such criter:-a rs a maEter wrthrn
the discretion of the agency; 1t rs nor spelied out in che krnd

of formula that might make the department,-s e):erclse a

mrni-steriai one. The re gul at i.ons requr re that tire agenc)'

consider the crireria. The complaint rcself, as well as c5e

testimony presented j.n the irearrr:g, escablish that the crrterra
were, in f act, cotl-siderecl. 'rhe conpl.e:.nt presents no condtrct

that this court can compel the ageltcy ro do throtrgh a mand,amn-.

writ.

In sunmary, the role of DHES in deternrning whether an Ers

is necessary 1s primariiy orscrecionary. one of tite reguiatrons
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requires it to consider enunerated crlteria in determrning

whether the proposed action wilI create a significant
environmental inpact. Even 1f the riepartment were to conclude

that the action will create a significant impact, it sti11

retains discreti.on to forego an EIs by imposing certain controls

or conditions. Tire pieir:tif f is ciralieng:.ng the adequacy of the

departnent's consideration of che crj.teria. Mandamus is not an

appropriate remedy for such a chailenge.

THE KADILLAK CASE

Notwlthstanding the long staltding rtrle that mandamus wrli

not l1e to correct or undo accion aiready taken, tire plarntiff

cites Kadillak v. enaconda co., '184 Mont. L27, 60: p.2d'r47

(1979) for the proposition thaE mandamus wili iie to invairciate

a permit and compel the deparEment co proceed wlth a new permlE

process and conduct alt EIs . rn tltat. case , Anaconda co . f iied
with the oepartment of state tands an applicatron for a pernrt

for nining activltres in an area of siiver Bow county. 'l'he

department subsequently ordered an Ers under MEPA to be

couducted. Tlre person dorng Ehe Ers submitted a meno to iris

superior at the department indrcating chat the application dro

not meet various 1ega1 requr.rements. New and ariditrorral oata

was submitted and incorporated into Ehe Ers, wirich was rnailed

out before department personnei irad the opportunity to checi'. ttre

new naterial The department approved tire new pernrE. A

22

23

24

26 conplarnt was f iled by two re-sidencs of tire area in r+irrch cire
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ninlng activity was locateci against che Anaconda Co.

revocation of tire permic and an in3unction against

activity by the Anaconda co. ou the basis of rrregul

the issuance of tire permit.

reguesE lng

contrnued

aritres in

At the time of the application for the permit, the Hard

tr.ock t'tining Act requireo Ehat within sixty days of receLpt of

the completed application and reclamation plan "the board shail

either issue an operating permit to the applicant or return any

inconplete or inadequate applicatron Eo che appiicant aionq wlrii

a description of the defrciencies. Faiiure of tire board to so

act within that perioo shail constt tuce approvai of tire

appiication and tire permit shali be issued promptiy thereafEer. "

Sectron 82-4-337(1)(a), MCA. The supreme Court found that cire

reclanation plan was inadegtrate as a matter of iaw and that the

permrt was lssued in vrolation of che xard nock Mrnttrg Acc. rE

further granted mandamus to compei the ciepartment to recurn tire

lnadequate application to the appitcant in accordance wrE,ir che

section 82-4-337 (1)(a,, McA.

Kadillak j.s distrngurshable from the present ca-se Ln two

inportant respects. First, the supreme Court's rnvalrdat:.on of

an existing permit oro not occrlr wrthrn tire purv:.ew of a

maudamus actron. the compLaint was filed against the ninrno

company, and rt was coucireo in terms of an injunction and

declaratory jtrdgment action. second, the Supreme Court issr.red

the nandamus for the sole purpose to compei tire agency Eo
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perform a clear 1ega1 duty: to return to the applicant the

inadeguate application. The present case is not a iawsuit

against the nining company to deciare irs permit invalid and

enjoin it from further mining activity. It is exclnsiveiy a

complaint f or mandamus against the oepartmellt of ttealth.. The

only clear legal duty articulated in the compiaint that can be

enforced agalnst the department in this mandamus action is the

requirenent of RHm t6.20.101.5, that tire permrt inciude specif rc

language set forth in that regulation.
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For

the wri.t

except as

motion to

DATED

pc: Oavld
w. D.
Hobert

pony. dao

ORDER

the foregoing reasons, the pefendant's motron to guash

of mandamus rs GRANTED as to aiI of the compiaint

to paragraph 45. with respecc t,o paragraph 45, the

quash is DENTED.
4t-this $L t oay of March, IS,90.

K. w. wilson, Jr.
Hutchisolr
J. 'Ihompsor:

DI STRI C'T

1J




